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Top 10 estate planning mistakes parents frequently make (and how to avoid them) from Get 

The Coast spoke to Fleet, Smith & Freeman’s estate planning lawyer, Whitney Smith,  

 

Here’s the biggest mistakes they often see… 

1. Failing to Know the Difference Between Will/Trust 

To put it simply, a will requires probate, and usually a trust does not.  According to Smith, a lot 
of people say they just want a simple will and not the hassle of a trust without realizing that a 
will requires you to go to court.  

“Going to court is no fun and is very time consuming,” emphasizes Smith. 

• A trust will sweep everything into one entity and will not require any court 
intervention. 

“So while a will seems simple, the fact of the matter is, a will creates more problems for the 
deceased’s descendants as far as getting title and everything transferred over,” explains Smith. 

2. Not Putting Things Into Writing 

It’s always beneficial to put everything in writing and to make sure you indicate who you want 
to get what assets. 

Smith says that a lot of times parents will put one child on a bank checking account with the 
assumption that the child knows what to do with the money when the parent passes.  

• “When Mom dies, the daughter ends up keeping it all,” said Smith. 
When the mother set everything up, her assumption was that the selected child would give part 
of the money to the siblings, thinking it would be easier to just leave one beneficiary.   

“However, a lot of people get greedy and if you give it to one, they’re not inclined to share,” 
says Smith. 

3. Leaving a Mess (Literally!) 

A lot of parents keep their belongings, their furniture and their big houses, assuming the 
children would like to have this stuff when they pass. 

https://www.fleetsmithlaw.com/
https://www.fleetsmithlaw.com/attorneys/whitney-l-smith-esq/
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• Smith says that many times, children do not care about many of the items in the 
house, so the parents did not need to keep their big house or have a storage unit until 
they die on the presumption that the children would want these things.  

Smith’s suggestion is to let the children have the benefit of these tangible assets while the 
parents are living.  

“When parents are downsizing and their children come to help move them, whether it’s into an 
apartment or assisted living facility, that’s a perfect time to purge,” she says. 

Declutter, and get rid of stuff so the children who are already having to deal with your death 
and are grieving do not have to come in and deal with a mess, especially if it’s not something 
they wish to have. 

4. Not Creating a Power of Attorney and Advanced Medical Directive 

A power of attorney is a very powerful document where you grant an agent the authority to 
do certain things, and it’s valid immediately when you sign it.  It governs your assets and other 
things that you can do.  

Somebody immediately becomes you, and if you’re going to execute a power of attorney, you 
should completely trust that person, according to Smith. 

“If you don’t have a power of attorney and you become incompetent, then you need a 
guardianship proceeding because who can answer for you if you don’t have a document in 
place?” asks Smith. “The court would go through proceedings to declare the person 
incompetent and appoint somebody to be the guardian of the assets.” 

• If you have a power of attorney already in place, that would prevent a guardianship of 
the assets.  

An advanced medical directive is a document that states who you want to make medical 
decisions in the event you cannot.  Without that document, you have a guardianship 
proceeding where you’re declared incompetent, and the judge appoints the guardian of your 
person.  

According to Smith, there are two different kinds of guardians. You can have one being for a 
person, one being for a property, or you can have the same for both. 

Smith says a lot of people don’t realize that a power of attorney expires upon death. Just 
because a person is their parents’ power of attorney does not mean they can do anything on 
their behalf after death.  
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“These two documents could prevent a guardianship proceeding, which is going to court,” said 
Smith. “That’s not fun and very time consuming and expensive.” 

5. Failing to Think of Children’s Needs 

Suppose your children are of various ages; let’s say one is 15 and one is 25. If both parents 
die, you might want to provide more for the 15-year-old rather than splitting it evenly.   

“A 15-year-old is going to need more support than the 25-year-old,” explains Smith, “because 
the 25-year-old presumably has gone through college or trade school.  If the parents paid for it, 
they would probably want to pay for that for the 15-year-old as well. The ages of your children 
is something you should always consider.” 

If you have a special needs child, you can set up a special needs trust to regulate income to the 
child. 

Smith says you may also choose to have a trustee over the child to give them piecemeal 
money rather than a lump sum. 

6. Failing to Analyze Estate Plan Upon Divorce 

If you divorce and you have an estate plan in place and you don’t change it, it’s as if the former 
spouse “predeceased” the other one. They don’t inherit anything.  

• Smith says you still need to look at your estate plan and see how things are titled as 
far as benefit for your children.  

“That’s something you always need to reevaluate to make sure the titles are all correct in 
place,” she says. 

As far as changing beneficiaries on life insurance policies, a lot of times when you’re married, 
you have only the spouse named. When you get divorced, that goes away, so if you die with no 
beneficiaries, you’ll have probate.   

• Smith says to name your children or somebody else as a beneficiary, so it would go to 
them when you die and not have to go to probate.   

7. Fail to Treat Marriage Like a Business (So romantic!) 

A marriage is a contractual relationship, and a prenuptial agreement is as well.  
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According to Smith, especially when it’s a second marriage, people often fail to think about the 
possibility of divorce, or if one party dies before the other. This is also the case for 
disproportionate income or disproportionate assets, if things go south. 

“You never go into a marriage thinking you’re going to fail,” says Smith. “You never go into a 
business thinking you’re going to fail either, yet you do bylaws and shareholder agreements all 
the time in business. You should do it in a marriage as well. That way, you go ahead of it and 
rather than going to court and a court telling you what you’re going to do, you have things in 
place.” 

Smith says you can draw up a contract before your first marriage too.   

“I know plenty of people who wish they would have gotten a contract before their first 
marriage and did not,” she said. “Hindsight is always 20/20, but it’s a document that can be 
amended and  it can be changed over the course of the marriage.” 

Currently married? Smith says you can still draw up a contract.  

“It’s called a postnuptial agreement that says we’re already married, here are our assets. In the 
event something happens, a postnup lays it out.” 

8. Realizing How You Title Assets Matters 

“It’s always terrible if a parent dies and you’ve got a child in for probate and Dad only had a 
$10,000 bank account and did not put a beneficiary designation,” says Smith. “To do probate on 
a $10,000 bank account eats almost the entire amount. Whereas if you would have put Son as 
the beneficiary, it would avoid probate.“ 

Smith says she does not advise putting joint owners on accounts or on property. 

• If you add a joint owner and then you get into a disagreement with that child, they own 
it. You can’t remove them. 

• If the person you put as a joint owner gets a judgment against them, the courts can 
come after it because it’s now in that child’s name.  

“We always say that title matters, and beneficiaries matter as well,” she says. “The goal is to 
avoid probate and so that’s something you should always look at. Whether it’s estate planning, 
asset protection, or any of that…title matters.” 

9. Thinking Kids Can Share  
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It’s all good to say everything is divided 50/50, but when kids get into the personal property, 
“this is mine, and this is mine” is often the case.  

• Smith says that, unfortunately, “children misbehave when their parents both die.”  
“The kids would have never acted this way when the parents were alive,” she said. “But if both 
die, the children get greedy and they all start saying, ‘Well, Mom says this’ and ‘Mom says 
that,’ and unfortunately, they can’t share.” 

Put everything in writing as far as what your intent is. 

10. Thinking You Don’t Have Enough Assets to Put a Plan into Place 

“It’s not about how many assets you have when we’re talking about the simplest kind of a 
trust,” says Smith.  “Ultimately, it really helps to have things in a concise entity and have 
direction as far as who gets what and when.” 

• It doesn’t have to be immediately upon death, and it avoids probate.  
• In the long run, trusts actually save money, but a lot of people just think they don’t have 

enough assets for trust and don’t want to deal with it tax-wise. 
“A lot of people think of a trust as a tax-planning mechanism, and we can do that, but 
ultimately, a trust helps prevent probate,” added Smith. 

Source: Get The Coast spoke to Fleet, Smith & Freeman’s estate planning lawyer, Whitney 
Smith, about the biggest mistakes parents make when it comes to Estate Planning. 

  

https://www.fleetsmithlaw.com/
https://www.fleetsmithlaw.com/attorneys/whitney-l-smith-esq/
https://www.fleetsmithlaw.com/attorneys/whitney-l-smith-esq/
https://www.fleetsmithlaw.com/estate-planning/
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Planned Giving Brochures and Booklets from Episcopal Church Foundation 

Planned Giving: Stewards of God’s Bounty  
Planned giving encompasses a variety of ways to create a gift to your church using accumulated 
resources. Although planned giving usually involves financial or estate planning, it is not 
reserved for the wealthy. Planned giving is for anyone concerned with the wise use of his or her 
personal resources and provides the opportunity to make a considered choice about their 
ultimate disposition. Download https://tinyurl.com/2jvd2p8m  

Charitable Gift Annuity: Guarantee an Income for Life  
A charitable gift annuity enables you to make a substantial gift to your church, diocese, or any 
other Episcopal organization now, and receive guaranteed income for life. This is one way to 
put your treasure where your heart is — in the church — and still take care of your needs and 
those of your family. This brochure explains how you can establish a charitable gift annuity 
through ECF. Download https://tinyurl.com/euvuja9m  

Charitable Remainder Trust: Help Loved Ones and the Church  
A trust can be a useful estate planning tool that allows you to ensure the financial well-being of 
your family and, if appropriate, provide a significant deferred gift to your church. A trust, in its 
simplest form, is the holding of legal title to property by one party (the trustee) for the benefit 
of another (the beneficiary). This brochure provides the information you need at all stages of 
setting up a trust. Download https://tinyurl.com/3yxhvcu4  

Pooled Income Fund: Give and You Shall Receive  
A pooled income fund enables donors to make gifts to their parish, diocese, or other Episcopal 
organization and receive an income from the gift for live. This brochure explains how a pooled 
income fund works and its many advantages to you. Download https://tinyurl.com/mpey589n  

Writing Your Will: Where There’s a Will, There’s a Way  
Writing a will is a loving and responsible act for the sake of your family and to those causes you 
cared about during your life. This brochure provides you with a few helpful suggestions about 
to prepare to write your will, with the ultimate exercise in Christian stewardship. Download 
https://tinyurl.com/5f6x6w5c  

Planned Giving: Stewards of God’s Bounty  
Each Episcopalian has his or her own reason for supporting the organizations and ministries 
that they cherish. This Planned Giving booklet gives you a basic understanding and describes 

https://www.ecf.org/uploads/pages/Planned-Giving-Brochure-02.14.22-1645824965.pdf
https://tinyurl.com/2jvd2p8m
https://www.ecf.org/uploads/pages/Charitable-Gift-Annuity-Brochure-02.18.22-1645824993.pdf
https://tinyurl.com/euvuja9m
https://www.ecf.org/uploads/pages/Charitable-Trust-Remainder-Brochure-02.14.22-1645825062.pdf
https://tinyurl.com/3yxhvcu4
https://www.ecf.org/uploads/pages/Pooled-Income-Fund-Brochure-02.18.22-1645825087.pdf
https://tinyurl.com/mpey589n
https://www.ecf.org/uploads/pages/Prepare-A-Will-Brochure-02.14.22-1645825104.pdf
https://tinyurl.com/5f6x6w5c


 

Estate Planning  Session 2 pg. 7 

 

the different ways of giving through immediate, deferred or life income gifts. Download 
https://tinyurl.com/38vy66dm  

Planning for the End of Life: Faithful Stewards of Your Good Gifts  
Writing a will can be a daunting proposition. It is also essential. Appointing trustees and 
executors, naming guardians for your children, and deciding how you would like your worldly 
goods distributed will give you peace of mind and relieve your loved ones of the burden of 
those decisions. In the Episcopal Church we believe that your estate plan should reflect your 
values. This Planning for the End of Life booklet provides the information you need to set up: A 
medical directive; Planning your funeral service; Preparing to write your will. Download 
https://tinyurl.com/5bk4dt6m 

Charitable Gift Annuity: Guarantee an Income for Life  
Through a charitable gift annuity you can make a gift to your church, diocese or Episcopal 
organization and guarantee yourself, or another beneficiary you name, an income for life. The 
minimum amount required to establish a charitable gift annuity through the Episcopal Church 
Foundation is $5,000. This Charitable Gift Annuity booklet provides you, a prospective donor, 
with information about ECF’s charitable gift annuity program and how you might create one. 
Download https://tinyurl.com/3tajf5k4  

Charitable Remainder Trust: Help Your Loved Ones and the Church  
A charitable remainder trust allows you to make a significant gift to your local Episcopal church, 
diocese or Episcopal organization while retaining the right for you and/or one or more 
designated beneficiaries to receive income payments over a specified period of time. In 
establishing a charitable remainder trust, you may transfer cash, securities and/or other 
property to a trustee who is responsible for investing and reinvesting those assets, together 
with any income therefrom, and for making distributions to you and/or your designated 
beneficiary(ies). At the death of the last income beneficiary, the remainder of the trust is 
distributed to the church(es) you named. This Charitable Remainder Trust booklet provides you 
with the information you need to establish a trust. Download https://tinyurl.com/b2yyv6rr  

Pooled Income Fund: Give and Your Shall Receive  
This Pooled Income Fund booklet provides you, the prospective donor, with information about 
the Episcopal Church Foundation Pooled Income Fund. A pooled income fund “pools” your gift 
with others and is invested by a team of professionals. The fund pays you and/or chosen 
beneficiaries an income for life based on the performance of the investments. At the death of 
the final beneficiary, the principal goes to the designated organization. Download 
https://tinyurl.com/yrxzsnrk  

Source: https://www.ecf.org/programs/planned-giving-stewardship/planned-giving/pg-

brochures#pgbroc  

  

https://www.ecf.org/uploads/pages/Planned-Giving-Booklet-02.25.22-1645825125.pdf
https://tinyurl.com/38vy66dm
https://www.ecf.org/uploads/pages/Planning-for-the-End-of-Life-Booklet-02.10.22-1645825144.pdf
https://www.ecf.org/uploads/pages/Charitable-Gift-Annuity-Booklet-02.25.22-1645825158.pdf
https://tinyurl.com/3tajf5k4
https://www.ecf.org/uploads/pages/Charitable-Remainder-Trust-02.25.22-1645825177.pdf
https://tinyurl.com/b2yyv6rr
https://www.ecf.org/uploads/pages/Pooled-Income-Fund-Booklet-02.25.22-1645825195.pdf
https://tinyurl.com/yrxzsnrk
https://www.ecf.org/programs/planned-giving-stewardship/planned-giving/pg-brochures#pgbroc
https://www.ecf.org/programs/planned-giving-stewardship/planned-giving/pg-brochures#pgbroc


 

Estate Planning  Session 2 pg. 8 

 

Exerts from ESTATE PLANNING FOR PEOPLE WHO DON’T NEED ESTATE PLANNING (may be some 

variations from this in Florida) 

  

By William D. Pargaman; Partner, Brown McCarroll, L.L.P.; Updated 2015 by Harvey L. Warren, 

J.D.   

  

Many people with relatively small estates, when asked whether they have a will, typically reply, 

“Oh, I really don’t need a will. I just don’t have enough property.” Unfortunately, these may be 

the very people who most need a will, since without a will, their beneficiaries may have to suffer 

the consequences of expensive court proceedings to get possession of the small amount of 

assets remaining after death. In addition, most people do not realize that “estate planning” 

involves much more than just having a properly drafted will, even for a small estate.  

  

Do I need a will? Yes!  In most states a will is the simplest and easiest form of accomplishing the 

goal of making sure that your property passes to the right people upon your death.  

Who will get my property if I don’t have a will?  In the absence of a will or other arrangements 

governing how your property will pass at death, your property passes under the “intestacy” 

statutes. To learn about intestacy in the context of estate planning in Florida, go to 

https://www.floridabar.org/the-florida-bar-journal/intestacy-in-the-context-of-estate-planning-

in-florida-when-to-apply-the-intestacy-rules-and-how-to-avoid-them/ 

 

Isn’t probate expensive? It can be but doesn’t have to be. Probate is the process by which an 

executor or administrator of your estate gathers all of the probate assets, pays all of the debts 

and expenses that need to be paid, including taxes, if any, and then distributes the property to 

the persons entitled under your will or the intestacy statutes. To learn more about probate 

expenses in Florida go to https://www.floridabar.org/public/consumer/pamphlet026/. 

Questions you should discuss with a lawyer concerning your estate planning. Each state has 

its own laws and things can get complicated fairly quickly. 

• What should my will contain?  

• What about the kids?   

• What if I get divorced?   

• What are probate assets? 

 What should I do with life insurance proceeds or retirement plan benefits?   

Normally, you would name your spouse as the primary beneficiary of insurance proceeds and 

retirement benefits upon your death by executing a beneficiary designation provided by the 

insurance company or the retirement plan administrator. You also need to name a “contingent” 
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beneficiary. This is the person who will receive the proceeds in the event your primary 

beneficiary dies before you do. Most people name their children. This may not be best. If your 

children are minors, then the proceeds or benefits will have to be paid to a guardian of the 

estate which, as noted above, generates substantial costs.   

This will be the case even if your will provides for trusts for your children because the 

beneficiary designations override the provisions of your will. In addition, the beneficiary 

designation may not make clear what happens to the share of a deceased child (for example, 

whether it passes to that child’s children, or to your other children). You can, however, 

coordinate these beneficiary designations with the provisions of your will. Your will should 

contain a provision placing any of these proceeds which are made payable to the trustees 

named in your will into trusts for your children or their descendants. By naming the trustees in 

your will as contingent beneficiaries, the proceeds will pass directly to the trusts for your 

children. One benefit of this arrangement is that your children get the benefit of the proceeds 

as if they had passed to them under the will, but the proceeds are not subject to your creditors’ 

claims. This can be a problem, however, if you are relying upon these proceeds to pay debts, 

funeral or other administrative expenses after your death. The best solution is to discuss these 

questions with an estate planning attorney when your will is drafted.   

What is a “Living Trust?”   

Living trusts have received a great deal of publicity in the past few years in the national press. 

Basically, when you create a living trust, you create a trust for your own benefit which you may 

revoke at any time. All of the property that you convey to the trust will be managed by the 

trustee of the trust. Usually, you name yourself as the initial trustee. The trust document will 

contain provisions directing the trustee to distribute whatever amounts you need to live on, 

while investing the remaining assets of the trust prudently. If you should become incapacitated, 

then the trust provides for the appointment of a successor trustee to come in and manage the 

assets for you.  

Upon your death, the assets pass directly to the beneficiaries named in the trust document, 

“avoiding probate.”   

If I have a will and I have reviewed all of the other arrangements disposing of my property, 

have I finished planning my estate? Not quite. All of those documents may take care of what 

happens to your property (and how it happens) after your death. However, you also need to 

consider what will happen to you and your property during your lifetime if for any reason you 

become incapacitated.   
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